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DIGEST

FACTS
The appellant was a secure tenant, under the provisions of the Housing Act 1985, in a property of the respondent landlord. On 18 April 1997, the appellant was committed to prison for twelve years. The appellant left items of furniture in the property and appointed a relation to act as “caretaker” in his absence. The respondent served a notice to quit on 6 July 1998. On appeal against a county court order for possession, the appellant argued that he had retained his status as a secure tenant. In reliance upon, inter alia, Brown v Brash [1948] 2 KB 247, the appellant maintained that leaving furniture in the property and installing a “caretaker” were sufficient outward visible signs of a subjective intention to return such that he had rebutted the presumption that he had ceased to be in possession. 

ISSUE
Whether the appellant had retained his secure status.

HELD (allowing the appeal)
The appellant had retained his secure status. Whilst there was some doubt as to the evidence of a resident caretaker, an intention to return could in any event be evinced by other factors. Richfield Properties v Hughes (1987) 20 HLR 108 made clear that the presence of furniture alone for a period of nine years could be sufficient to show an intention to return. In the instant case, the appellant had already been transferred to open conditions and had visited the property when able to do so. Further, it was clear that the property was the only accommodation in which the appellant could and would reside on his release. In those circumstances, the fact that the appellant had left furniture in the property was of itself sufficient to show an outward visible sign of an intention to return. That conclusion was reached upon the application of principles derived from authority and summarised as follows.
(a) Absence by a tenant might be sufficiently prolonged to raise a presumption that the tenant was no longer a secure tenant. Whether or not that was the case was a matter of fact and degree.
(b) Assuming an absence of this length (i) the onus was on the tenant to rebut the presumption; (ii) the tenant had to establish a de facto intent to return; (iii) whilst there was no set limit to the length of any absence, a tenant was required to show that there was a practical or real possibility of the fulfilment of his intention to return to the property within a reasonable time; (iv) the tenant had to show that his inward intent had some formal outward and visible sign, which was sufficiently substantial and permanent that, in all the circumstances, it was sufficiently adequate to rebut the presumption that he had ceased to be in possession.
Lawrence Talbot, Barrister
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JUDGMENT


MR JUSTICE ETHERTON: This is an appeal from the order of his Honour Judge Coleman made on 25th July 2000 in the Ilford County Court by which he ordered against the appellant, Julius Amoah, and in favour of the respondent, the London Borough of Barking and Dagenham (“the Council”), possession of a three bedroom flat at 52, The Lintons, Linton Road, Barking, Essex (“the Property”). Leave to appeal was granted by His Honour Judge Platt on 3rd August 2000. In the notice of appeal Mr Amoah claims the following relief. Firstly, that the order of the learned County Court Judge granting possession of the premises to the Council be quashed, and the matter be remitted to the lower court for re-hearing. Secondly, and alternatively, that the appeal be allowed and the decision be quashed on the ground that it was wrong in law.

The issue

On 7th February 1994 Mr Amoah was granted a tenancy of the Property. It was a secure tenancy within the Housing Act 1985. Under section 79(1) of the Housing Act 1985 a tenancy under which a dwelling house is let as a separate dwelling is a secure tenancy at any time when the conditions described in section 80 (the landlord condition) and section 81 (the tenant condition) are satisfied. The landlord condition in section 80 is satisfied where, among other things, the interest of the landlord belongs to a local authority. 

Section 81 establishes the tenant condition as follows:

“The tenant condition is that the tenant is an individual and occupies the dwelling-house as his only or principal home; or, where the tenancy is a joint tenancy, that each of the joint tenants is an individual, and at least one of them occupies the dwelling house as his only or principal home”.

Section 82 of the Act prevents the termination of a secure tenancy by the landlord otherwise than in accordance with the provisions of Part IV of the Act. The use of the term “at any time” in section 79(1) shows that the section is to have ambulatory effect. Occupiers, that is to say, may be liable to pass in and out of secure tenant status, depending upon whether their landlord for the time being is or is not a local authority; or upon a change in the tenant’s own circumstances, taking him and out of the tenant condition: per Waite L.J. in Basingstoke and Deane Borough Council v Paice [1995] 27 HLR 433, 437.

In October 1996 Mr Amoah was arrested and remanded in custody pending trial in connection with the importation of controlled drugs. 

On 18th April 1997 Mr Amoah was convicted at the Warwick Crown Court of being knowingly concerned in the importation of approximately 5 kilograms of cocaine; he was sentenced to 12 years imprisonment.

On 6th July 1998 the Council served on Mr Amoah a notice to quit, expiring on 10th August 1998. The Council thereafter instituted proceedings for possession in the Ilford County Court. In the Particulars of Claim, which are dated 20th October 1999, the Council stated that the Mr Amoah had ceased to occupy the Property as his only or principal home, within the meaning of section 81 of the Housing Act 1985. In support of that allegation the Council relied upon the following particulars, which were set out in paragraph 3 of the Claim:

“(a) In or about November 1996 the Defendant was arrested and charged in connection with the importation of controlled drugs. He has not visited the premises since having been remanded in custody.

“(b) On 18.4.1997 at Warwick Crown Court the Defendant was convicted of being knowingly concerned in the importation of approximately 5 kg of cocaine. He was sentenced to 12 years imprisonment.

“(c) No appeal against conviction or sentence is pending. The defendant currently resides at H.M. Prison Maidstone.

“(d) No one is presently living in the premises.

“(e) In all the circumstances, and whether or not the Defendant has any subjective intention to return to the premises, this is very many years in the future. The Claimant avers that such a subjective intention, when not coupled with the ability to return within a reasonable period of time, does not satisfy the requirements of section 81”.

The Defence is dated 14th April 2000. The substance is in paragraph 2, which is in the following terms:

“... The Defendant avers that he has both the necessary intention to return to the premises and, in the circumstances of the case, the ability to carry out that intention within a reasonable period of time.

“PARTICULARS

“(a) The Defendant’s daughter resides at the premises and pays the rent;

“(b) The Defendant’s son and daughter are authorised occupiers of the premises pursuant to the tenancy agreement;

“(c) The Defendant has left all his possessions at the premises and intends to return to take up residence as soon as he is able.

“(d) The Defendant has referred his case to the Criminal Cases Review Commission and additionally, anticipates being transferred to an open prison and allowed to make week-end visits to the premises in due course.”

The learned judge held in favour of the Council that Mr Amoah was “not demonstrating the evidence necessary to show that he was in occupation of the premises at the time of the service of the notice to quit”; and the burden being on Mr Amoah, the claim for possession succeeded.

The function of the appellate court

My function on this appeal is not to conduct a re-hearing. The appellate court in the present case is limited to a review of the decision below, and may only interfere in the limited circumstances set out in CPR 52.11(3). That sub-rule is in the following terms:

“The appeal court will allow an appeal where the decision of the lower court was (a) wrong or (b) unjust because of a serious procedural or other irregularity in the proceedings in the lower court”.

My attention was drawn to the following passages in the judgment of Brooke L.J. in the case of Tanfern Limited v Gregor Cameron-Macdonald dated 12th May 2000, Case No. 

FC2-2000/6135/B2.

“30. As a general rule every appeal will be limited to a review of the decision of the lower court. This general rule will be applied unless a practice direction makes different provision for a particular category of appeal, or the court considers that in the circumstances of an individual appeal it will be in the interests of justice to hold a re-hearing (CPR 52.11(1). The appeal court will only allow an appeal where the decision of the lower court was wrong or where it was unjust because of a serious procedural or other irregularity in the proceedings in the lower court (CPR 52.11(3)...

32. The first ground for interference speaks for itself. The epithet “wrong” is to be applied to the substance of the decision made by the lower court...

33. So far as the second ground for interference is concerned, it must be noted that the appeal court only has power to interfere if the procedural or other irregularity which it has detected in the proceedings in the lower court was a serious one, and that this irregularity caused the decision of the lower court to be an unjust decision”.

In the present appeal there is no question of any “serious procedural or other irregularity” within CPR 52.11(3). The question is whether “the substance” of the decision below was wrong. That means, in effect, whether the learned County Court Judge misdirected himself as to the law and whether there was any evidence to support his findings.

The law

There is a considerable body of case law on the circumstances in which a tenant is to be considered to be remaining in occupation of a dwelling notwithstanding some temporary absence. This case law revolves principally around the provisions of the former Rent Restriction Acts, the Rent Acts, and the Housing Act 1985.

The starting point for present purposes is the decision in Brown v Draper [1944] K.B.309. In that case the husband was a weekly tenant of a house on a weekly tenancy and was entitled to the protection of the Rent Restriction Acts. Having occupied the house for some months, he left it owing to disputes with his wife, but he left his wife and child in occupation of the house, with the use of his furniture, and continued to pay the rent. Following the service of a notice to quit, the landlord brought proceedings against the wife for trespass. Lord Greene M.R. giving the judgment of the court said as follows, at p.315:

“The right conferred on the husband to claim the benefit of the Act entitles him, if at the expiration of the tenancy he remains in possession (and possession by his licensee or by leaving, for example, his furniture in the house, is sufficient for that purpose) to remain in possession of the house unless and until an order is made against him, and the landlord is no more entitled to treat his licensee as a trespasser than he is entitled to treat the tenant himself as a trespasser”.

This concept of continuing occupation through the presence of a licensee or furniture was taken further by the Court of Appeal in the leading case of Brown v Brash [1948] 2 K.B. 247. In that case the plaintiff was granted a quarterly tenancy of a dwelling house. That contractual tenancy was terminated by a notice to quit. The Plaintiff continued in occupation as a statutory tenant under the Rent Restriction Acts. The tenant was then convicted of theft and sentenced to two years’ imprisonment. He left in physical possession of the premises his mistress and two illegitimate children. In due course she left, removing the children and a substantial part of the furniture. The evidence was that only three articles of domestic furniture remained in the house. The question was whether the plaintiff, on release from prison, was entitled to re-possess the house. The judgment of the Court of Appeal was given by Asquith L.J. The critical passage is at pages 254-255:

“We are of opinion that a ‘non-occupying’ tenant prima facie forfeits his status as a statutory tenant. But what is meant by ‘non-occupying’? The term clearly cannot cover every tenant who, for however short a time or however necessary a purpose or with whatever intention as regards returning, absents himself from the demised premises. To retain possession or occupation for the purpose of retaining protection, the tenant cannot be compelled to spend 24 hours in all weathers under his own roof for three hundred and sixty-five days in a year. Clearly, for instance, the tenant of a London house who spends his weekends in the country or his long vacation in Scotland does not necessarily cease to be in occupation. Nevertheless, absence may be sufficiently prolonged or unintermittant to compel the inference, prima facie, of a cesser of possession or occupation. The question is one of fact and degree. Assume an absence sufficiently prolonged to have this effect, the legal result seems to be as follows: (1) The onus is then on the tenant to repel the presumption that his possession has ceased. (2) In order to repel it he must at all events establish a de facto intention on his part to return after his absence. (3) But we are of the opinion that neither in principle nor on the authorities can this be enough. To suppose that he can absent himself for five or ten years or more and retain possession and his protected status simply by proving an inward intention to return after so protracted an absence would be to frustrate the spirit and policy of the Acts, as affirmed in Keeves v Dean and Skinner v Geary. (4) Notwithstanding an absence so protracted the authorities suggest that its effect may be averted if he couples and clothes his inward intention with some formal, outward, and visible sign of it; that is, instals in the premises some caretaker or representative, be it a relative or not, with the status of a licensee and with the function of preserving the premises for his own ultimate homecoming. There will then, at all events, be someone to profit by the housing accommodation involved, which will not stand empty. It may be that the same result can be secured by leaving on the premises, as a deliberate symbol of continued occupation, furniture; though we are not clear that this was necessary to the decision in Brown v Draper. Apart from authority, in principle, possession in fact (for it is with possession in fact and not with possession in law that we are here concerned) requires not merely an ‘animus possidendi’ but a ‘corpus possessionis’, namely, some visible state of affairs in which the animus possidendi finds expression. (5) If the caretaker (to use that term for short) leaves or the furniture is removed from the premises, otherwise than quite temporarily, we are of opinion that the protection artificially prolonged by their presence ceases, whether the tenant wills or desires such removal or not. A man’s possession of a wild bird, which he keeps in a cage, ceases if it escapes, notwithstanding that his desire to retain possession of it continues and that its escape is contrary thereto. We do not think in this connexion that it is open to the plaintiff to rely on the fact of his imprisonment as preventing him from taking steps to assert his possession by visible action. The plaintiff, it is true, had not intended to go to prison; he committed intentionally the felonious act which in the events which have happened landed him there; and thereby put it out of his power to assert possession by visible acts after March 9, 1946. He cannot in these circumstances, we feel, be in a better possession than if his absence and inaction had been voluntary”.

Certain consequences of this important judgment are accepted by both counsel. It is accepted, for example, that it is a question of fact and degree whether an absence is sufficiently prolonged or unintermittant to compel the inference, prima facie, of a cesser of possession or occupation. It is also accepted that, if there is an absence sufficiently prolonged to have that effect, then the onus is on the tenant to repel the presumption that his possession has ceased. It is further accepted that the tenant, in this case Mr Amoah, must establish an actual intention on his part to return; and, furthermore, it is also accepted that it is not sufficient for Mr Amoah merely to establish a subjective intention. There must be some formal, outward, and visible sign of that subjective intention. Beyond this, counsel are not agreed.

Mr Green, counsel on behalf of the Council, submits that the mere presence of furniture is not enough. He submits that there must be some resident caretaker or representative living in the premises. It is true to say that in Brown v Brash the tenant sought to rely on the fact that after his mistress left in March 1946, between September and late December 1946 a husband and wife, who were relations of the tenant, spent two or three hours two or three times a week cleaning the premises. This was held to be insufficient as a formal, outward and visible sign of the tenant’s intention to return. It is also true to say that Asquith L.J. expressly referred to the installation “in” the premises of a caretaker or representative, and the loss of protection if such a caretaker leaves. In this connection Asquith L.J. seems to have had in his mind an issue of social policy behind the Act, since he said (at the top of p.255 of the report) with reference to the residential caretaker:

“There will then, at all events, be someone to profit by the housing accommodation involved; which will not stand empty”.

On the other hand, it is clear that Asquith L.J. did not go so far as to say that the existence of such a resident caretaker or representative of the tenant is the only way of showing continued possession. He postulates the possibility that the same result can be achieved by leaving on the premises a deliberate symbol of continued occupation, such as furniture, although he does not decide the point.

In my judgment Brown v Brash is not authority that proof of continuing possession by the tenant can only be achieved by showing the presence of a resident caretaker. Nor, on the other hand, is it authority for the proposition that the presence of furniture alone will always be sufficient. In each case the question is one of fact and degree. In each case what is required is “some formal, outward and visible sign” of the tenant’s inward intention to return, which sign must be sufficiently substantial and permanent to be adequate to rebut the presumption that the tenant, by being physically absent from the premises for a long period, has ceased to be in possession of it. 

These principles have been confirmed in later cases. Gofor Investments Ltd. v Roberts [1975] 20 P. & C.366 concerned the tenant of a flat subject to the Rent Act 1968, who had left the flat to go abroad with her children, intending to return when her younger children had completed their education in about eight to 10 years’ time. Various people stayed in the flat from time to time, and some furniture remained there. The Court of Appeal upheld the County Court Judge’s order dismissing the landlord’s claim for possession. Cairns L.J. at p.372 said that he could see no reason why the presence of furniture alone should not constitute “corpus possessionis”. He also held that a period of eight to ten years was not, on the facts of the case, so prolonged a time that it could not be said that the tenant was continuing to be in residence throughout that period. Lawton L.J. emphasised that each case has to be decided on its own facts. He emphasised also that the question for the appellate court was whether the judge at first instance misdirected himself in law or whether there was any evidence to support his findings.

The later cases have not added significantly to the jurisprudence. In Brickfield Properties v Hughes [1987] 20 HLR 108 the tenant under a Rent Act protected tenancy of a flat was absent from the flat for some nine years while he continued to live in a second home. He intended to continue to reside in the second home so long as he and his wife, who was elderly, were able to do so. The case again emphasises the importance of the presence of furniture as a genuine symbol of the intention to return “home”. It also emphasises that there is no set limit to the length of intended absence. Any absence, however long, has to be judged in the context of all the circumstances in order to determine whether the tenant has demonstrated a “practical possibility” or a “real possibility” of the fulfilment of his intention to return within a reasonable time.

This latter point was given clear expression in Notting Hill Housing Trust v Etoria [1989] CLY 1912. In that case it was held that the defendant tenant had continued to enjoy a secure tenancy of a flat notwithstanding his conviction and sentence to life imprisonment for murder. It also appears from that case, as from others, that in judging whether or not the tenant had an intention to resume occupation within a reasonable time, and whether there was “a practical possibility” or a “real possibility” of that intention, the court is not restricted to looking solely at the state of affairs at the time of termination of the tenancy, but can take into account what has happened up to the date of trial.

In Beggs v Kilmarnock and Loudoun District Council [1995] SC 333 the tenant of a secure tenancy was sentenced to six years’ imprisonment. The tenant wished to purchase the house pursuant to the statutory right of secure tenants to do so. There was no permanent residential caretaker in the premises while he was in prison. The rent, however, was paid; the tenant’s furniture and personal possessions were left in the house; his parents stayed there from time to time and attended to household repairs and redecoration. Although the matter was remitted on appeal to the Lands Tribunal for a decision on the facts, it was on the basis that, by virtue of these matters, the tenant was capable of satisfying the requirements of a secure tenancy.

I was also referred to the case of Ujima Housing Association v Ansah [1997] 30 HLR 831. I did not, however, find that case of any real assistance since the facts were so very far removed from those of the case before me. They concerned a succession of sub-lettings by the tenant of his flat, which he held under an assured tenancy. The tenant had moved with his family to another property which was being purchased by means of a mortgage to which the tenant was a party. The rent received by the tenant from the sub-lettings was being used by him to pay his part of the mortgage repayments.

In my judgment, the propositions established in these cases can be summarised as follows, adapting the wording and approach used by Asquith L.J. in Brown v Brash:

A. Absence by the tenant may be sufficiently prolonged or unintermittent to compel the inference, prima facie, of a cesser of possession or occupation. The question is one of fact and degree.

B. Assuming an absence sufficiently prolonged to have this effect:

1. The onus is on the tenant to repel the presumption that his possession has ceased

2. In order to repel it he must at all events establish a de facto intention on his part to return after his absence.

3. While there is no set limit to the length of absence, the tenant must be able to demonstrate a ‘practical possibility’ or ‘a real possibility’ of the fulfilment of his intention to return within a reasonable time.

4. The tenant must also show that his inward intention is accompanied by some formal, outward and visible sign of his intention to return, which sign must be sufficiently substantial and permanent that in all the circumstances it is adequate to rebut the presumption that the tenant, by being physically absent from the premises for a prolonged period, has ceased to be in possession of it.

The rival contentions on the facts and the Judge’s findings

Mr Amoah made a witness statement. His case as set out in that witness statement was as follows. He said that prior to his arrest, trial, conviction and subsequent imprisonment he lived alone at the Property, with periodic visits from his two children when they were not staying with their mother, Josephine Badoo from whom he was estranged. His stepdaughter, Brenda Dyson, stayed periodically at the Property, but had lived there as a “caretaker” soon after he was remanded in custody in October 1996. Following his arrest the Property was broken into and thereafter boarded up by the Council as a security measure. The new keys to the Property were eventually given to Ms Badoo by the Council. Miss Dyson occupied the Property alone, and from time to time 

Mr John Mensah, Mr Amoah’s cousin, stayed at the Property as an added security measure. Mr Amoah left all his possessions at the Property, including bedding, furniture, television, stereo, cooker, clothing etc. These have never been absent from the Property during the period of his enforced absence. He desires to return to the Property as soon as he is physically able to do so. The Property constitutes his permanent home and he has nowhere else to go. He said that as soon as he was settled at the open prison to which he had recently been transferred he believed that he would be eligible for daylong “town visits”. Between four and six weeks thereafter he should be eligible for home visits during which he should be able to stay at the Property for the whole weekend. He said he did not believe his rent account for the Property was in arrears. Ms. Badoo or his stepdaughter periodically visited the Council’s offices for the purpose of paying the rent by cheque or cash. His witness statement also said that following his arrest in October 1996 he was remanded in custody until he was convicted and sentenced in April 1997, and that he should be eligible for release on parole in 2002. He anticipated being free and able to take up permanent residence again at the Property at that time. As part of a programme to integrate inmates back into the community, he could be staying at the Property on a regular, periodic basis of, say, one per week every month very soon. He said that he continued to view the Property as his permanent home and intended to return there as soon as he was physically able to take up permanent residence once again. He has nowhere else to live.

I should say that, by the time of the trial, 

Mr Amoah had indeed moved to an open prison, H.M. Prison Springhill, and that he is presently granted a daily licence between 7.30 a.m. and 7.30 p.m. to leave prison. I also understand that he can undertake unaccompanied visits to his home at the weekend.

Mr Mensah also made a witness statement in support of Mr Amoah. In it he said that he had known Mr Amoah for about five to six years and that Ms. Badoo was his cousin. He said that in January 1998 he was approached by Ms. Badoo to see if he could move into the Property which was at the time being occupied by Ms. Badoo’s stepdaughter, Ms. Dyson. The idea was that, as well as keeping the Property secure while Mr Amoah was absent in prison, Mr Mensah would make a contribution towards the rent. He agreed to move into the Property in January 1998. The Property consists of a three bedroom flat. One room was already occupied by Brenda Dyson and another room was retained by Mr Amoah with all his possessions in it. Mr Mensah took up occupation of the third room in the flat. He initially stayed there for about six months. He had to move out in July 1998 when he broke his leg in an accident. He then stayed with his parents at their home until November 1998. During his initial stay at the Property, a housing officer from the Council visited the Property and saw Ms. Badoo who had keys to the same. Ms. Badoo explained that both Mr Mensah and Brenda Dyson were staying at the Property. Thereafter they had no more visits from anybody from the Council. Mr Mensah said that during the time he was staying away from the Property, Ms. Badoo paid the rent and Brenda Dyson continued to live there. He returned to live in the Property in November or December 1998, when he went back to work, and he had lived at the Property ever since. The rent was normally paid by Ms. Badoo, usually on a monthly basis, when she took the money to the Council offices. Mr Mensah would usually give her the rent for the Property. He said that, as far as Mr Amoah was concerned, Mr Amoah’s room was still retained at the Property, and all the items that were there which belonged to him still remained in his room. Mr Mensah had not had any direct dealings with Mr Amoah while he was in prison, but had been kept informed of the situation by Ms. Badoo. As far as Brenda Dyson was concerned, she continued to reside at the Property as well. Mr Mensah said that both he and Brenda Dyson had keys to the Property.

Finally a witness statement was made on behalf of Mr Amoah by Ms. Charity Mbewe, who described herself as a good friend. Amongst other things, she said in her witness statement that between Mr Amoah’s arrest in 1996 and 1998 she did not visit the Property, although she was aware from conversations with Ms. Badoo that the Property was being occupied by Mr Mensah and that Brenda Dyson would also stay there. She said that she actually saw Mr Mensah and Brenda Dyson at the Property in December 1998. In 1999 she visited the Property to deliver some books on behalf of Mr Amoah for his children, Beverley and Julius when both Brenda Dyson and Mr Mensah were present at the Property. She also visited the Property in May 2000, and it was clear that Mr Mensah and Brenda Dyson were still living there. She said that, although since 1996 she had not been involved in the Property as much as before, she had still kept in touch with Mr Amoah during his time in prison and kept him informed about the situation concerning the Property. Throughout this time, Mr Amoah had always made it clear to her that he had every intention of returning to the Property which he regarded as his only home.

Mr Mensah and Miss Mbewe attended court to give evidence. Although able to do so, Mr Amoah decided at the very last minute not to give evidence on the basis, it would appear, of certain “fears” about attending court, which are difficult to understand. Ms. Badoo neither made a witness statement nor attended court, nor did Brenda Dyson. This was not calculated to inspire confidence in the learned judge.

Evidence was given on behalf of the Council by Brian Jeffrey and Cecilia O’Herlihy. This evidence was mostly of a formal nature, but both confirmed in their witness statements that there were people coming and going to the Property on a regular basis; and, in the witness statement of Mr Jeffrey, that other residents in the Lintons had confirmed that there was a man living at the Property. There appears to be no dispute that the rent has been fully paid.

I turn now to the contemporaneous documentary evidence. Mr Moys, counsel for Mr Amoah, relied in particular upon the following documents. In a letter dated 21st February 1997 from Prestons & Kerlys, Mr Amoah’s former solicitors, to Mrs. Hughes, a housing officer of the Council, the solicitors said as follows:

“Please find herewith copies of two letters dated 10 February 1997 and 4 February 1997 from Council Tax and Housing Benefit Departments respectively, which were handed into our offices by Ms. Badoo the former common law partner of your tenant Mr J. Amoah. Please confirm again that Housing Benefit and Council Tax benefits are in payment during our client’s remand and that you are now prepared on proof of Ms. Badoo’s identity and relationship with your tenant to issue her with keys in the sole capacity as caretaker on behalf of Mr Amoah.

Thank you for your assistance and we await hearing from you.”

This letter was followed by another from the same solicitors to Mrs. Hughes, dated 6th March 1997, which was in the following terms:

“Further to our letter of 14th February 1997 and the evidence concerning Josephine Badoo’s status and our client’s request that she acts as the temporary caretaker of the keys to his property situated at the above address.

“Our Client is anxious that these keys are issued as soon as possible, and we will be obliged if you could telephone us on the above number on receipt of this letter to indicate whether there are any further hold-ups or requirements on you part before the keys can be issued to our Client’s caretaker whilst he remains in prison.”

There was a further letter from the solicitors to Mrs. Hughes dated 10th March 1997 in the following terms:

“Further to our letter of 6th March 1997, please find enclosed a copy of correspondence we have received from our client dated 3rd March 1997 for your information. 

“You will note that he confirms his relationship with Josephine Badoo and requests us to issue proceedings against your Local Authority for denying his caretaker access to his property, which in his opinion prejudicing [sic] his ability to prepare for his forthcoming trial.

“Therefore, we would be obliged if you would give this matter careful consideration, and we have advised him concerning the availability of legal aid in the circumstances.

“Please do not hesitate to contact me on the above number if you require any further information.”

It then appears from an internal note of the Council that a decision was taken in March 1997 by the Council as follows:

“Solicitors’ letters received 11.3.97 and 13.3.97. Matter discussed with Ven Jones. Decision taken to allow Ms. Josephine Badoo to collect the keys and reside in the dwelling in the capacity of caretaker as per Mr Amoah’s wishes....

“Advised Prestons & Kerlys accordingly 13.3.97.”

That is signed by Ms. Hughes.

Mr Moys also relies upon another internal memorandum of the Council, which is dated 27th August 1997, which records a report received from the caretaker of the Lintons and other residents that a male Gas Board worker was resident at the Property. A subsequent entry for 9th September 1997, following an inspection of the Property by Miss O’Herlihy, indicates that she was told that the person seen at the Property was a Kofi Maemeh who was described as Ms. Badoo’s cousin. Mr Moys submits that there was sufficient evidence at the trial that the Kofi Maemeh mentioned there was in fact Mr Mensah.

For his part, Mr Green laid considerable weight upon records of inspections of the Property carried out on behalf of the Council. He refers, in particular, to the internal memorandum of 9th September 1997, to which I have just referred, and also to letters of 1st February 1999 from the Council to a Mr Mark Cummings, which was written following an inspection of the Property on behalf of the Council on 28th January 1999, and also a letter from the Housing and Property Advice Centre to the Council dated 14th October 1998. 

The letter of 1st February 1999 from the Council to Mr Cummings, which, as I have said, followed an inspection of the Property on behalf of the Council on 28th January 1999, indicates that at that time, contrary to the impression which Ms. Badoo wished to create in the mind of the Council officers, there was no person permanently in occupation of the Property. Mrs. Harrington, who had carried out an inspection with a colleague, Miss Lawson, said that the Property “did not feel lived in” and there were no obvious signs that it was. She says in the letter that she tended to feel, as did Miss Lawson, that the standard and appearance of the living room was intended to satisfy her curiosity and to deter her from inspecting the Property further. She also commented that Ms. Badoo made sure that she (that is to say Ms. Badoo) entered every room seconds before Mrs Harrington and Miss Lawson. She said there were no obvious lingering smells of cooking. She said, of the bathroom, that it was not used or at least not used regularly. It is clear that she had extreme scepticism as to the statement by Ms. Badoo that Brenda Dyson was in residence. 

The letter of 14th October 1998 from the Housing and Property Advice Centre to Mrs. Harrington was written in response to a letter of inquiry by Mrs. Harrington to the Centre dated 16th September 1998 which asked, among other questions, whether there were any occupants other than Mr Amoah presently residing at the Property. The answer in the letter of 14th October 1998 to that inquiry was that the writer’s instructions were that no one was then currently residing at the Property.

Mr Green submitted that the evidence as to occupation was inconsistent and contradictory. The defence in its written form was that Mr Amoah’s daughter lived there. But that could not be right because Mr Amoah’s children were both extremely young. Mr Amoah’s witness statement said that Brenda Dyson was living there, but she was Ms. Badoo’s stepdaughter, and the documentary evidence to which I have referred suggests that she was not in occupation or, at any event, not for any length of time. At one point the contemporaneous documents indicate that Ms. Badoo was saying that she lived in the Property with her children, but then she subsequently denied that. Mr Mensah in his witness statement said that he was in the Property between January and July 1998 and then from November 1998 onwards. The contemporaneous documents indicate, however, that he was probably not living there in January 1999.

As I have mentioned neither Ms. Badoo nor Brenda Dyson provided a witness statement, and neither they nor Mr Amoah gave oral evidence. The learned County Court Judge specifically drew attention to this state of affairs in his judgment, from which I now quote:

“I would point out, for the purposes of those who might be called upon to review my decision, that I have heard no evidence from the purported caretaker, Miss Josephine Badoo, as to her role in this. I have heard no evidence from one of the purported occupants of the premises, Brenda Dyson. I have heard no evidence in person from the Defendant, although I have seen a witness statement from him and I have considered its contents. I do, of course, give such weight as I see fit to that witness statement because it is evidence in the case. But it has not been tested under cross-examination.

“There is, I am bound to say, a good deal of contrary evidence which would, in my judgment, tend to undermine the evidence in the witness statement of the Defendant. I have seen a witness statement from a solicitor, Mr Shabaz Ali, who appears to be the solicitor for the Defendant. He gives an explanation as to why the Defendant is not here. The explanation is that the Defendant is said to be apprehensive about being transported to court, and also that the Defendant was extremely fearful of attending court as it brought back bad memories of his early criminal trial. That is the explanation given to me for his absence today. I mention in passing something that I have already referred to. The Defendant clearly did not find it difficult to leave prison, as he is said to have left prison last Sunday with Charity Mbewe. Quite why he should find this court, the Ilford County Court, a fearsome place I do not quite know. Nevertheless, that is the explanation put before me. 

The contemporary or purported occupation of the premises contended for by Mr Keven Mensah is, in my judgment, capable on the evidence in the case of being undermined. If one looks at page 153 of the bundle of documents, there is a letter dated 1 February 1999. In it is a detailed report by those who visited the premises in February 1999. 

I remind myself that Mr Mensah was said to be in occupation at this time. Yet, when the representatives of the Housing Department attended the premises they were quite convinced that nobody was living in the premises. They did in fact establish that Mr Amoah’s belongings were there, and Mr Green on behalf of the claimant accepts that fact; indeed it is incontrovertible. But the evidence about that visit plainly shows that nobody was in occupation. Ms. Badoo had been asked to attend as the keyholder. She certainly was not in occupation and, although she might have asserted that she was, there is not a shred of evidence to suggest that she was in occupation and certainly not as caretaker. The evidence tends to suggest that people are coming and going and it does seem to me, on all the available evidence, to suggest that whilst the Defendant’s possessions may be in the premises, people of uncertain identity may come and go. Therefore, nobody can be said to be a ‘caretaker’ or a person who might be said to be taking care of the premises in the capacity of caretaker.”

The learned judge then refers to the authorities and continues as follows:

“This is, I remind myself, a question of fact. The tenant’s possessions, his chattels, are plainly in the flat. I accept that. As to who is resident in the flat, the evidence is extremely unclear. The Defendant is plainly not in occupation, in the sense that he is not resident. Ms. Badoo is, in my judgment, not in occupation. She might hold the keys, but she is not there in occupation qua caretaker. Thus the case is distinguishable from the facts of the case of Etoria. The Defendant has a number of people who may be said to be coming and going, but the evidence suggests that there is nobody in occupation. The flat is pristine, certainly it was in February 1999. There ought, in my judgment, to be some manifest signs of occupation. That appears to be so from Miss O’Herlihy who says that the neighbours say that people are coming and going.

“I have not heard from the Defendant and I do not understand why he is not here to tell the court about his intention, and indeed be cross-examined about the matter. I therefore take the view that his statement must have limited weight. He claims that he intends to return - plainly he does not wish to be where he now is - and he has left his chattels somewhere where he can get them.

At the end of the day, having looked at all the facts of the case and applying the relevant authorities as I do and hopefully giving such weight to the contemporary evidence which I must look at in determining the issues in this case (the evidence which suggests what is actually happening at the time of the notice to quit), it seems to me that the Claimant’s claim must succeed and that the Defendant’s claim must fail. In my judgment, he was not demonstrating the evidence necessary to show that he was in occupation of the premises at the time of the service of the notice to quit. Applying the test, as I do on the burden which is necessary, a burden which falls upon his shoulders, as it is for him to show that his residence continues, in my judgment, the claim for possession succeeds.”

The appellant’s case

The nub of Mr Amoah’s case is that the learned judge placed far too much weight on the fact that Mr Amoah could not establish that any one was a resident caretaker. He points to the following passage as critical, at page 10 of the transcript of the judgment. I quote:

“The evidence tends to suggest that people are coming and going and it does seem to me on all the available evidence, to suggest that whilst the Defendant’s possessions may be in the premises, people of uncertain identity may come and go. Therefore, nobody can be said to be a ‘caretaker’ or a person who might be said to be taking care of the premises in the capacity of a caretaker.”

Mr Moys says that this misstates the law. He submits that furniture of its own can be decisive and, set against the uncontroverted evidence that Ms. Badoo was the non-resident caretaker and paid the rent on behalf of Mr Amoah, the requisite external manifestation of the intention to return was conclusively shown.

As I have said earlier in this judgment, the role of the appellate court in this case is a limited one. The learned judge at first instance was certainly entitled on the evidence to find that no one was in actual occupation as a caretaker. In my judgment, however, Mr Moys’ criticism of the legal test applied by the learned judge is justified. The inference to be drawn from the passage to which I have referred, as well as other passages in the learned judge’s judgment, is that, in the absence of a resident caretaker, the requisite test set out by Asquith L.J. in Brown v Brash could not be satisfied. In the present case, however, there was no evidence upon which the judge could reasonably rely as contradicting Mr Amoah’s subjective intention to return. The only home of Mr Amoah was the Property. He had no other place to which to return. Mr Amoah’s subjective intention not being capable of being disputed, the only issue is whether or not there was some formal, outward or visible sign of Mr Amoah’s inward intention to return, which sign was sufficiently substantial and permanent to be adequate to rebut the presumption that, by being physically absent from the Property for a long period, he had ceased to be in possession of it. His furniture was there. Ms. Badoo had been specifically designated by the Council a caretaker of the Property in his absence, and had been entrusted with the keys to the Property for that purpose. She paid the rent. On those facts, in my judgment, it was not possible for the learned judge to conclude that Mr Amoah had failed to discharge the relevant burden merely because he was unable to establish that Ms. Badoo was not herself resident and that nobody else was permanently resident acting in the capacity of caretaker.

I should add that, although the principal basis for the claim for possession, as pleaded in paragraph 3 of the particulars of claim, was that the prospect of return to the premises was so many years in the future that Mr Amoah could not show an ability to return within a reasonable period of time, that was not the principal issue that was put forward by the Council at the trial, and I am satisfied that it did not form any part of the learned County Court Judge’s judgment. Were I required to do so, I would hold that, on the facts of the case in the light of all the circumstances which have occurred, there was no evidence on which the learned judge could properly conclude that the prospects of return were so remote in terms of time that Mr Amoah had not discharged the burden of showing a practical or real possibility of fulfilment of an intention to return within a reasonable time.

Accordingly, for these reasons, in my judgment, the appeal must be allowed. I see no need to remit the matter to the county court for a further hearing. Indeed I would not be prepared to do so on the only basis which has been put forward by Mr Moys, which is that there are persons who were previously not willing to give evidence on behalf of Mr Amoah (although available to do so), but are now willing to do so; and, in the case of Mr Amoah, that he would now be willing to attend court to give evidence orally. Accordingly, I set aside the order for possession.

MR MOYS: My Lord, in those circumstances, the question of costs arises. There was a costs decision in favour of the Council claimant summarily assessed in the sum of £2,000 in July. My client is represented by the Community Legal Funding Certificate. I would ask that the order be set aside and that the costs be paid by the local authority, subject to a detailed assessment in due course. I appreciate that, in one sense, it is public money in the hands of the Community Funding Budget, as it were, and local authority money on the other hand, but the normal principle being that costs follow the event and the appeal being successful, I would submit that the costs order be payable by the local authority in this matter.

MR CLARK (for Mr Green) : I cannot resist that.

MR JUSTICE ETHERTON: Certainly, so I set aside the order for costs below and order that the costs below and the appeal be paid by the respondent to the appeal. Do you need any directions as to assessment of your costs or anything like that?

MR MOYS: My Lord, not that I am aware of. The possession order was suspended pending the outcome of this appeal. The rent is up to date and it is just a question of communicating your Lordship’s judgment to the parties. There is nothing further that I seek.

MR JUSTICE ETHERTON: The only thing that gives me slight cause of concern, it is a purely personal matter, is that it is quite a lengthy judgment and I am slightly nervous about how this might appear when it is transcribed, because there are some quite difficult names. I think what I probably ought to do is possibly have photocopied some of the references to which I have referred so that when it comes back to me, as it probably will at some point, for me to approve the transcript, at least I will have some record. I think you have both kept a quite detailed note.

MR MOYS: I kept one almost verbatim. I could not quite keep up with your Lordship.

MR JUSTICE ETHERTON: Well, no; that is fine. I think if you cold preserve that, it may be possible that I may need to call upon you in due course. Normally the transcription is not bad, but sometimes, for whatever reason, it can be difficult.

MR MOYS: My Lord, yes.

MR JUSTICE ETHERTON: So what I would like to do, if I may, is this. Can we return these papers to you by the end of the day. IN the meantime I would ask my clerk to photocopy some of the passages so that I can keep them with my own records.

MR MOYS: Of course, my Lord.

MR JUSTICE ETHERTON: Is there anything on which I can help at all?

MR CLARK: No, my Lord. As far as leave to appeal is concerned, I understand that must be applied to the court above, if the respondent intends to do so.

MR JUSTICE ETHERTON: I see.

MR MOYS: My Lord, I believe that is right. I did see the provisions in the CPR Rules this morning. It does seem that a further appeal to the Court of Appeal ----

MR JUSTICE ETHERTON: This is a feature of appeals from county courts, is it?

MR CLARK: It is a second appeal.

MR MOYS: It is a second appeal, my Lord, yes.

MR CLARK: It must be to the Court of Appeal.

MR MOYS: That is my understanding as well, my Lord.

MR JUSTICE ETHERTON: Fine, then that spares me that. Thank you very much.

MR MOYS: I am most grateful, my Lord.

MR JUSTICE ETHERTON: Thank you.

